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NFA Gun Trusts, the Rule Against Perpetuities and Dynastic Trusts – What Gun 

Trust Settlors Should Know and Consider 

by Randon Loeb, Esq. of The Law Office of Randon E. Loeb, P.A. 

DISCLAIMER: BEFORE YOU CREATE OR AMEND ANY TRUST, INCLUDING A TRUST 

INTENDED TO HOLD FIREARMS, YOU SHOULD CONSULT WITH AN ATTORNEY.  THIS 

ARTICLE IS NOT LEGAL ADVICE AND DOES NOT CREATE AN ATTORNEY-CLIENT 

RELATIONSHIP WITH YOU AND THE AUTHOR.  RATHER, IT IS MERELY INTENDED AS A 

STARTING POINT FOR YOU TO OPEN A DIALOGUE WITH YOUR ATTORNEY REGARDING 

POTENTIAL FEATURES OF A TRUST IN ORDER TO DETERMINE THE APPROPRIATE TRUST, 

IF ANY, FOR YOUR NEEDS. 

I. The Simple Gun Trust 

A Gun Trust or NFA Trust, from a legal standpoint, is usually nothing more than a 

revocable or irrevocable trust to which the settlor (i.e. the lawyer’s client creating the 

trust) either transfers NFA items, or money with which to purchase NFA items.  

Anecdotal evidence suggests that most often Gun Trusts are drafted such that the 

settlor’s child, spouse or other living person is the named beneficiary.  A commonly 

used trust provision is that upon the settlor’s death, the trustee will simply distribute 

the NFA items to the beneficiaries, or alternatively sell the NFA items and distribute 

the proceeds.  This is a simple approach which with which many settlors will be 

satisfied.  Let’s call this approach the “Simple Gun Trust” for reference. 

II. Potential Costs and Inconveniences to Beneficiaries under a Simple 

Gun Trust. 

However, where there is a high likelihood that the beneficiaries will want to keep the 

NFA item “in the family,” the Simple Gun Trust has potential to create unnecessary 

legal expenses and NFA taxes, in addition to future legislative transfer restriction 

risks.  Essentially, a well-meaning settlor who leaves NFA items to a Simple Gun 

Trust’s beneficiary might also be saddling the beneficiary with hundreds of dollars of 

expenses!  First, upon the transfer from the Simple Gun Trust to the beneficiary, there 

may be NFA taxes due (and who is to say Congress may not someday dramatically 

increase the current $200 tax?).  Second, unless the beneficiary wishes to have the 

NFA item registered to them personally, the beneficiary will need to engage a lawyer 

and create a new Gun Trust.  Third, it does not seem hard to imagine that someday 

Congress could grandfather in all current NFA item ownership, but restrict all future 

transfers and require surrender or destruction upon expiration (death of a person or 

termination of a Gun Trust) of current owners. 

III. Exploiting the Rule Against Perpetuities  

If the settlor of the Gun Trust foresees a high likelihood that his heirs for generations 

to come will likely want to enjoy the benefits of having the NFA items held in a Gun 

Trust, then the Simple Gun Trust, which is destroyed upon the death of the settlor, 



©2012 Law Office of Randon E. Loeb, P.A. 
http://randonloeb.com/index.php?page=firearmstrusts 

 Page 2 of 3 

 

may not be ideal.  Instead, some settlors might prefer a Gun Trust which survives 

decades or even hundreds of years after the settlor’s death and holds the NFA items in 

trust for several generations, even those not yet born.  Can it be done?  Should it be 

done? 

The answer depends upon the state law controlling the Gun Trust and that state’s 

Rule Against Perpetuities (the “RAP”).  The RAP is a very old legal concept, going back 

to English common law, and many people, including lawyers, find the RAP to be a very 

difficult concept.  For the Gun Trust settlor, it is probably sufficient to understand 

that the settlor’s state law will set a time limit at which no more beneficiaries can be 

added to or removed from the Gun Trust.  For example, if the Gun Trust states that 

the beneficiaries are “my bloodline, for as long as my bloodline shall exist… , ” or “my 

lineal descendants forever,” then these classes of beneficiaries could possibly remain 

open to more persons forever, and in many states, the RAP would prohibits such 

clauses.  Exactly how a Gun Trust drafted with such language would be dealt with 

would also vary from state to state. 

IV. Example: Florida’s RAP 

In Florida, §689.225 (2012) provides for 360 years from the death of the settlor for 

beneficial interests in a Gun Trust to either vest or terminate.  For example, a Gun 

Trust which provides that the beneficiary shall be “360 years from the date of my 

death, my eldest then-living lineal descendant …” would not violate the RAP in Florida, 

and with such a provision the Gun Trust would exist for 360 years plus the lifetime of 

that future beneficiary.  In the meantime, trustees of the Gun Trust, who could also be 

lineal descendants would live and die without the need to pay any NFA transfer taxes, 

but still be allowed to physically possess the NFA items by virtue of being the Gun 

Trust’s trustees.  Other states may have shorter or longer RAP periods, so it is critical 

that a settlor consult an attorney familiar with the applicable state laws.  Lay persons 

are strongly advised not to try to exploit the RAP without legal advice, because the 

consequences of violating the RAP may produce undesirable results, the extreme case 

being invalidation of the Gun Trust. 

V. Complexity as a Downside to Dynastic Trust Approach 

However, there are no free lunches in life.  While maximizing the state’s RAP period 

may save future generations taxes and legal fees, the strategy also requires more 

careful trustee successor planning than in a Simple Gun Trust which my mean 

additional planning and costs in the drafting stage.  In the Simple Gun Trust, it is 

normally sufficient to name the settlor as the Gun Trust’s trustee, perhaps joined by a 

spouse as co-trustee, with other known family or friends named as successors in the 

event of the trustees’ deaths or other disqualification.  But for a Gun Trust designed to 

survive for hundreds of years, who should be the Gun Trust’s trustee when the settlor 

and everyone he knows is dead?  Should the settlor’s future descendants assume 

trusteeship over the Gun Trust?  Which ones?  Are qualifying conditions placed upon 
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the trustees?  What if there are no eligible trustees willing to possess the NFA items?  

Remember that the settlor is presuming to “trust” a future trustee that he or she will 

never meet!   

Another problem to consider is the manner in which repairs, maintenance and 

possibly storage of the NFA items will be funded, if at all.  Under a Simple Gun Trust, 

the settlor could simply make additional cash contributions (think of them as gifts) to 

the Simple Gun Trust in order to fund repairs and maintenance.  But in a couple 

hundred years, how will such expenses be funded?  A future trustee could easily find 

himself or herself in a dilemma where, if his obligation to the beneficiaries is to 

preserve the value of the trust assets, as opposed to preserving trust ownership of the 

individual assets themselves, then the most responsible act might be, in some cases, 

to sell the NFA items rather than incur expenses for repairs, maintenance and storage.  

Should the Gun Trust specify the trustee should just distribute the NFA items in that 

case?   

Yet another problem to consider is the possibility of multiple beneficiaries at the time 

of final distribution.  Suppose the beneficiary is “my eldest living female heir, 360 

years after my death, or if none are then alive, my eldest living male heir.”  On the 

surface, that might seem safe, but what if the settlor is, 360 years from his death, 

survived by two twin girls age 22 (his great, great, great, great, ….. granddaughters) 

and a boy aged 21?   

VI. Conclusion: Sometimes Simple is Best 

As the reader can see, on the surface, transforming a Simple Gun Trust into a sort of 

Dynasty Gun Trust has both advantages and disadvantages.  An attorney can help the 

settlor find a middle ground where the Gun Trust survives as long as it needs to, 

striking a balance between minimizing tax and legal fee burdens on future 

beneficiaries and the complexity and additional up-front planning and drafting costs 

associated with trying to plan for all of the “what-ifs” that might occur hundreds of 

years after the settlor’s death.  Especially where the settlor knows that the beneficiary 

would probably prefer that the Gun Trust remains in existence rather than simply 

distribute the NFA items, those kinds of scenarios can and should be planned for.  

And in the end, for some settlors, especially those sensitive to the initial costs of 

creating a Gun Trust, the Simple Gun Trust may be the wisest choice. 

 

 


